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was still under the power of the ff.jpuse] of JR.[epre-sentatives]." l                                                         \
Marshall, indeed, did make the most of this point. It was better, said he, and "more in the spirit of the constitution" for the National House to refuse support after ratification than to have a treaty "stifled in embryo" by the House passing upon it before ratification. " He compared the relation of the Executive and the Legislative department to that between the states and the Congress under the old confederation. The old Congress might have given up the right of laying discriminating duties in favor of any nation by treaty; it would never have thought of taking beforehand the assent of each state thereto. Yet, no one would have pretended to deny the power of the states to lay such [discriminating duties]." 2                                                                !
Such is an unfriendly report of this part of Marshall's effort which, wrote Jefferson's informant, "is all that is original in his argument. The sophisms of Camillus, & the nice distinctions of the Examiner made up the rest." 3 Marshall's position was that a "treaty is as completely a valid and obligatory contract when negotiated by the President and ratified by him, with the assent and advice of the Senate, as if sanctioned by the House of Representatives also, under a constitution requiring such sanction"; and he admitted only that the powers of the House in
1  Randolph to Jefferson, Nov. 22, 1795; Works: Ford, viii, footnote to 197.
2  16.
3  Ib, See Hamilton's dissertation on the treaty-making power k numbers 36, 37, 38, of his "Camillus"; Works: Lodge, vi, 160-97. -